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COMMONWEALTH POWERS (DE FACTO RELATIONSHIPS) BILL 2005 
Second Reading 

Resumed from 20 October. 

MS S.E. WALKER (Nedlands) [7.03 pm]:  The opposition supports this bill.  My second reading contribution 
on this bill will be relatively short.  However, we will have some questions to ask about the bill in consideration 
in detail.  Basically, this bill is about superannuation.  It is about referring two sets of powers to the 
commonwealth.  I understand, however, that although we are referring both references under clause 4 - that is - 

(a) superannuation matters relating to de facto partners arising out of the breakdown (other than by 
reason of death) of de facto relationships between persons of different sexes; 

(b) superannuation matters relating to de facto partners arising out of the breakdown (other than by 
reason of death) of de facto relationships between persons of the same sex. 

the commonwealth will not legislate for the latter group of people; namely, those of the same sex.   

The commonwealth Family Law Legislation Amendment (Superannuation) Act 2001 commenced on 28 
December 2002 and created a regime that allowed married couples to divide their superannuation interests in the 
same way as other assets upon a marriage breakdown.  The other states have created legislation for 
superannuation for de facto relationships.  Do de facto couples in Western Australia who are breaking up have to 
go to the Supreme Court?  Can they go to the Supreme Court and attack the superannuation?  Is there any 
provision or act in this state in that regard? 

Mr J.A. McGinty:  No.  Because the commonwealth has essentially covered superannuation legislation, other 
states cannot make provisions for it and nor can we. 

Ms S.E. WALKER:  They cannot in relation to the splitting but they can in relation to superannuation laws, can 
they not? 

Mr J.A. McGinty:  Yes, in the sense that Western Australia has legislated for property distribution in de facto 
relationships through the state Family Court Act.  That has enabled the Family Court to make provision to take 
superannuation into account, but it has no capacity to split it as such. 

Ms S.E. WALKER:  Does the legislation we debated in 2001 allow de facto couples access to the Family Court 
and to have their superannuation looked at? 

Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  But not split, as it is under the commonwealth act? 

Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  I was asked by members about that today.  I thought de facto couples would have to go to 
the Supreme Court to try to get an interest in their partner’s superannuation. 

Mr J.A. McGinty:  I think Western Australia is the only state that has legislated for de facto property disputes.  
Elsewhere the reference of power is the entirety of these matters.  Otherwise people would need to go to the 
Supreme Court to make a claim because of a constructor’s trust or something of that nature in the Supreme 
Court. 

Ms S.E. WALKER:  In regard to superannuation in Western Australia? 

Mr J.A. McGinty:  In respect of property generally, not specifically superannuation. 

Ms S.E. WALKER:  A de facto couple in Western Australia who had a property dispute would have to go to the 
Family Court because of the bill we passed in 2001. 

Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  Okay.  This bill is about superannuation, de facto couples, the referral powers and the two 
separate referrals.  Although we will refer powers, the Howard government has said that it will legislate to give 
heterosexual de facto couples only the same ability to use the Federal Court to resolve issues of children and 
property.  I understand that all other Labor states are referring power, if they have not done so already.  When I 
had a briefing with the Solicitor General - who is sitting in the Speaker’s gallery at the back of the chamber - he 
told me that South Australia had not referred power.  I have checked that and I think it has.  I want that clarified 
in consideration in detail. 
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I cannot say a lot more about this bill except that it completes the property provision, considering the federal 
government’s policy of having people look after themselves in retirement.  This bill will not affect too badly 
women who have accumulated some superannuation, but it will affect women in the lower income groups.  I 
read the second reading speech of the New South Wales’ Attorney General on the NSW bill.  He said that it 
provides security for lower income and non-working partners in de facto relationships, the majority of whom are 
women.  He said also that the bill entitles them to wealth and ensures that wealth is evenly distributed between 
the sexes.   

Interestingly, in this job I have had to deal with a number of people who live in state housing commission 
homes.  Most people probably do not think that many people in the electorate of Nedlands live in state housing 
homes.  I remember a very intelligent woman, who has since died, coming to speak to me because she wanted to 
move out of a flat that she had been renting for a long time at Wandana flats.  I asked her how, at her age - she 
was between 70 and 80 years - she came to be renting there.  She said that she had no superannuation.   

This legislation is equitable.  I supported the 2001 bill on behalf of women.  We used to see women with 
children who had been in long de facto relationships left destitute when their partner moved on.  Those women 
had to go to the Supreme Court and have their matters publicly aired before matters were settled.  A contentious 
issue in the debate on the 2001 legislation was unmarried couples taking their case to the Family Court; to some 
people, it still is a contentious issue.  I like to take the emotion out of the matter.  People objected to unmarried 
couples going before the Family Court.  It is a federal court.  I understand that in 1997 the coalition was the first 
government to enable de facto couples to act under legislation on behalf of their children; that is, it gave de facto 
couples access to the Family Court.  This bill continues to give de facto couples who have a breakdown in their 
relationship the ability to access a court that can equitably deal with the division of property and the children’s 
welfare.  This means that it is uniform legislation.  I understand that under Legislative Council standing order 
230A, this bill must be referred to a Legislative Council committee.  The Legislative Council set up a system 
whereby any uniform legislation must be referred to the Standing Committee on Uniform Legislation and 
Statutes Review.   

The Liberal Party supports this bill, which I am pleased to support.  My constituents want me to support it in the 
same way that they wanted me to support the property rights measure we debated in 2001 that enabled de facto 
couples to take their cases to the Family Court.  I support the bill.   

Question put and passed. 

Bill read a second time.   

Point of Order 

Dr G.G. JACOBS:  I wanted to contribute to the second reading debate following the member for Nedlands’ 
contribution.  I missed the call because I had to take a call outside. 

The ACTING SPEAKER (Mr P.B. Watson):  The bill has passed through the second reading stage.   

Consideration in Detail 

Clauses 1 and 2 put and passed.  

Clause 3:  Definitions - 

Dr G.G. JACOBS:  I draw the minister’s attention to clause 3(1), which contains definitions.  A de facto 
relationship is defined as meaning a marriage-like relationship, other than a legal marriage, between two persons.  
I would like to suggest that a marriage-like relationship is a relationship of two people.  Does that involve two 
heterosexual people as well as two people of the same sex?  A de facto relationship is in fact a relationship that 
essentially deals with privileges without legal responsibilities.  I missed the call, but earlier this evening I wanted 
to address the question of the legislative power to split the superannuation interests in a so-called de facto 
relationship.  De facto by definition, for the uninitiated, means without law.  It would be interesting to hear what 
the minister suggests is meant by a marriage-like relationship, because a marriage is all about commitment and 
shared responsibilities.  I suggest that what is being attempted today is the introduction of law into a de facto, 
marriage-like relationship between two persons; in fact, it is imbuing a relationship, which is not a marriage, 
with some of the responsibilities that would be incurred if it were a marriage.   

This may sound old-fashioned to some members in the chamber, but there is the issue of marriage.  Marriage is 
marriage, and marriage cannot be marriage-like because a marriage is a commitment not only for privileges and 
perhaps children but also to responsibility and sharing responsibility.  As the member for Murray has said, a 
woman cannot be half pregnant or a little bit pregnant; a person cannot be half married.  The difficulties in and 
the dilemma with bills such as the Commonwealth Powers (De Facto Relationships) Bill are caused by the 
reasons that people choose to be in a de facto relationship, which is perhaps to get some of the privileges but not 
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to commit to some of the responsibilities.  We are now thinking of introducing some of those responsibilities, 
such as superannuation splitting.  It might be said that I am eight years late, after the Family Court Act 1997, 
because we are already well down the track of sharing the responsibilities of child maintenance. 

It is important to talk about the issue of a de facto relationship, and why we have arrived at this situation.  Why 
do people take on de facto relationships?  Perhaps it is because they see some advantages and privileges they can 
enjoy without making a solid commitment to some of the responsibilities.  Perhaps they are not fully sharing 
possessions and assets - privileges without total commitment.  We are in a situation of trying to define something 
that is not.  We are saying that there is a marriage, but there is no marriage.  What is a de facto relationship?  It is 
said that we will define it as a marriage-like relationship, but people either have married relationships, with 
privileges and responsibilities, or they do not.  There is no marriage, but we will try to make it look like a 
marriage, and it will bring along with it some of those responsibilities, such as superannuation splitting if a de 
facto relationship falls apart.  In fact, the very reason people go into de facto relationships is that they see 
themselves as having a relationship without making a full commitment.  They do not really want to commit 
themselves fully.  If there is no commitment between de facto partners when there is a split in the de facto 
relationship, there is no responsibility to share the superannuation assets.  Because it is a de facto relationship - a 
relationship without law - we are in the ridiculous situation of having to legislate and create some legal 
responsibility for the case in which the relationship falls apart.  What is a marriage-like relationship?  A woman 
cannot be a little bit pregnant - she is either pregnant or she is not.  A person cannot be a little bit married.  I 
suggest that a relationship cannot be marriage like.   

The second point I make is that the bill does not state what it should state, because in clause 4 there is a reference 
to a relationship between persons of the same sex, but we rely on the definition in clause 3(1), which states - 

“de facto relationship” means a marriage-like relationship (other than a legal marriage) between 2 
persons; 

Are those two persons of the same sex, or of different sexes?  This is absolutely flawed.  It is running around in 
circles trying to define something that it cannot define, because marriage is marriage.   

Mr J.A. McGINTY:  Fortunately, the issue raised by the member for Roe is already covered by the 
Interpretation Act.  Whenever the term “de facto relationship” appears in a statute of this Parliament, reference 
should be made to section 13A of the Interpretation Act, which defines the terms “de facto relationship” and “de 
facto partner”.  The definition was inserted in the act in 2001 to deal generally with the question of giving the 
Family Court - in the same way that the court is given jurisdiction over ex-nuptial children - the jurisdiction to 
deal with property disputes in the event of the breakdown of a relationship between partners who are not 
married.  The terms “de facto relationship” and “de facto partner” that were inserted in the Interpretation Act 
touch literally hundreds of other acts of Parliament in terms of the entitlements or duties of de facto partners.  
The definition states -  

(1) A reference in a written law to a de facto relationship shall be construed as a reference to a 
relationship (other than a legal marriage) between 2 persons who live together in a marriage-
like relationship.   

(2) The following factors are indicators of whether or not a de facto relationship exists between 2 
persons, but are not essential -   

(a) the length of the relationship between them;  

(b) whether the 2 persons have resided together;  

(c) the nature and extent of common residence;  

(d) whether there is, or has been, a sexual relationship between them;  

(e) the degree of financial dependence or interdependence, and any arrangements for 
financial support, between them;  

(f) the ownership, use and acquisition of their property (including property they own 
individually);  

(g) the degree of mutual commitment by them to a shared life;  

(h) whether they care for and support children;  

(i) the reputation, and public aspects, of the relationship between them.   

Importantly, from the point of view of the member, subsection (3) states -  

It does not matter whether -  
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(a) the persons are different sexes or the same sex; or  

(b) either of the persons is legally married to someone else or in another de facto relationship.   

The important point is that that is the definition of “de facto relationship” for the purposes of all Western 
Australian law.  It means that we accept the diversity in the relationships of people who do not live together but 
nonetheless have children together, people who may not have a sexual relationship and so on.  There is a variety 
of ways in which individual people can and do construct their lives and in which they relate to other persons who 
would be properly described as their partners.  The law is structured in that way so that it gives guidance to the 
Family Court in determining whether there is a de facto relationship for the purpose of dividing the property of 
the two partners in the event of the breakdown of the relationship.  The same rules would then apply as though it 
were a marriage.  However, the first question to determine is whether there is a de facto relationship, and that is 
found in section 13A of the Interpretation Act.   

Although the member for Roe may not agree with it, that is the law as it currently applies in Western Australia 
and that is the reference that is to be found to answer the questions asked by the member.   

Mr C.J. Barnett:  From that debate in 2001, I seem to recall that there was a two-year criterion.   

Mr J.A. McGINTY:  Yes.   

Mr C.J. Barnett:  Can you remind me of that?   

Mr J.A. McGINTY:  The definition of “de facto relationship” does not contain the two-year requirement, but a 
person must have been in a de facto relationship, as defined in the terms I have just read out, for two years to 
trigger access to the Family Court for the purpose of splitting the assets of the relationship.   

Ms S.E. Walker:  Is that just in Western Australia?  Would that be uniform throughout Australia?  I have heard 
that it is three years in New South Wales.   

Mr J.A. McGINTY:  Again, the member is testing my memory; it goes back to the debate in 2001.  The two-
year requirement was settled upon and has been part of the consideration by the Standing Committee of 
Attorneys General as an acceptable period to trigger this approach.  It is intended that the commonwealth will get 
a reference in respect of de facto property in toto from the other states, and de facto superannuation only from 
Western Australia, and it will then enact legislation substantially similar to that enacted in Western Australia in 
the Family Court Act to give de factos access to the Family Court of Australia on all matters.  However, we 
already have that, except for superannuation.   

Mr C.J. BARNETT:  I have not followed this argument.  I recall that when we debated legislation on de factos 
three years or so ago, I said that I did not have an issue with long-term, stable de facto relationships.  However, 
the point that concerned me at the time was the application of the two-year rule.  I can imagine the scenario of 
young people, 19-year-olds or 20-year-olds, who may well cohabit for a two-year period and then one might 
make a claim on superannuation or other assets.  To me, although that might meet the criteria laid down for a de 
facto relationship, at that age in reality the level of commitment might not be there.  It was my concern that we 
were giving a serious friendship or affair at an early stage in someone’s life a marriage-like status when, in fact, 
it was not.  I can think of an example among my friends of young people who have lived in such a relationship 
and never thought of it as a marriage, but they cohabited, shared a flat and whatever else. 

Mr J.A. McGINTY:  It will be up to the commonwealth to legislate to give effect to this reference of power.  
We have already legislated to say that the Family Court will have jurisdiction in every respect, other than the 
splitting of superannuation, provided a couple has been in a de facto relationship, as defined, for two years.  
Whether the court would exercise the discretion in a particular case, such as the - 

Mr C.J. Barnett:  Imagine two university students living together. 

Mr J.A. McGINTY:  Two students living together is exactly what I was thinking.  I would have thought that 
they would not have much by way of assets between them.  However, if they had a child, a different obligation 
would arise.  It gives the court the power to exercise its discretion, which it probably would not exercise in the 
minimalist case the member for Cottesloe just described. 

Mr C.J. Barnett:  Is there a commonsense discretion for the court? 

Mr J.A. McGINTY:  Yes, and I would have thought it would be extraordinary in that minimalist position for 
the court to use its powers.  However, once the relationship acquires significant assets or there is a child and 
those sorts of things, the court has a discretion to use its power.  The relevant provision in the Western 
Australian Family Court Act 1997 is in section 205Z(1), which in part states - 

A court may make an order in relation to a de facto relationship only if satisfied - 

(a) there has been a de facto relationship between the partners for at least 2 years; 
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(b) there is a child . . . or 

It goes on to say that substantial contributions have been made by one partner to the collective assets that might 
be in the name of the other partner.  They are the essential three triggers for that legislation, which was passed 
and came into effect in 2001. 

Ms S.E. WALKER:  Was this legislation before us decided upon as a model by the Standing Committee of 
Attorneys General? 

Mr J.A. McGinty:  That is right. 

Ms S.E. WALKER:  Is this legislation, in fact, sanctioned by the commonwealth? 

Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  I have a letter with me dated 29 May 2003 to the Attorney General from Hon Daryl 
Williams, the then federal Attorney-General, which states - 

I am writing following the November 2002 meeting of SCAG about the reference of powers to the 
Commonwealth in relation to the property of persons in de facto relationships . . .  

At the SCAG meeting, a number of other States agreed to refer power in the form in option 3 of the 
model Commonwealth Powers (De Facto Relationships) Bill 2002 (the Bill) prepared by the 
Parliamentary Counsels’ Committee.  This provides for separate references for heterosexual de facto 
couples and same sex couples.  As previously indicated, the Commonwealth only intends to legislate in 
respect of heterosexual de facto couples. 

The point I want the Attorney General to confirm is that this legislation will be commonwealth legislation.  
Western Australia cannot enact superannuation legislation because the commonwealth covers that field.  It could 
legislate, I suppose.  Western Australia does not have any acts.  I just want to confirm that with the Attorney 
General. 

Mr J.A. McGinty:  In respect of superannuation? 

Ms S.E. WALKER:  Yes, because I noted when I researched the other states that they have acts that deal with 
superannuation.   

Mr J.A. McGinty:  I am not familiar with any of the other states legislating. 

Ms S.E. WALKER:  They have legislation that deals with superannuation.  The commonwealth could legislate 
to give them the power to change their legislation, but it has chosen not to. 

Mr J.A. McGinty:  Essentially, the letter the member is referring to from the former federal Attorney-General, 
Daryl Williams, states that it is incredibly complicated and very hard.  It is true that Daryl Williams sought a 
reference for a totality of de facto property but we said that we had already legislated on it so it was not 
necessary to do that.  The one area we have not legislated on is superannuation splitting.  We will refer that.  He 
said that he would accept the reference only in respect of heterosexuals and not homosexuals.  We said that we 
would make the reference anyway as each of the other states is doing on the basis that a future government in 
Canberra will pick up the reference in respect of same-sex couples. 

Ms S.E. WALKER:  That will never come into being then, will it? 

Mr J.A. McGinty:  We all go through dark times! 

Ms S.E. WALKER:  We are pretty safe there! 

I want to make some comments respecting the views of my colleagues on these issues.  I respect the fact that the 
level of commitment of a person in a de facto relationship is different from that of a person in a marriage. 

Mr J.A. McGinty:  Not necessarily. 

Ms S.E. WALKER:  Let me finish what I am saying.  I have a daughter who is 26 years old.  She had a house-
warming on Sunday.  It was attended by a lot of professional couples who live together.  Professional women 
have superannuation.  Some people are concerned about the invidious positions that some people - usually males 
- may find themselves in.  The truth is that professional women have large sums of superannuation.  They will 
find themselves in an invidious position.  I take on board the comments of the New South Wales Attorney 
General when he talked about the legislation affecting lower-income women, who generally spent more time at 
home.   

I refer to the comments I made about property rights.  Gays and lesbians cannot marry.  Therefore, they will not 
be able to publicly demonstrate that level of commitment.  I do not make any comment on that; I just state the 
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fact.  Many injustices occur when relationships finish.  It does not matter whether a person is in a de facto 
relationship or a marriage, he still has to deal with property rights and the rights of children.  A person should not 
be denied access to a federal court. 

Dr G.G. JACOBS:  I will take a different tack.  The impression is that I am old-fashioned.  In fact, I may be old 
but I am not old-fashioned.   

Concerning superannuation matters, the purpose of this bill is to refer the legislative power to the 
commonwealth.  That is something that, at other times, we are loath to do.  However, in this case, the Attorney 
General is happy to give power to the commonwealth government under section 51(xxxvii) of the 
commonwealth Constitution concerning the superannuation interests of de facto partners whose relationship has 
broken down.  This will enable the commonwealth Parliament to legislate to give the Family Court of Western 
Australia the same jurisdiction and powers concerning de facto partners as it now has for married couples under 
superannuation-splitting arrangements contained within the commonwealth Family Law Act 1975.  This bill 
amends the Family Court (Orders of Registrar) Act 1997.  The Attorney General might think I am eight years too 
late in putting my view.  Property splitting, and particularly child maintenance issues, are covered under part 5A 
of the Family Court Act 1997.  Irrespective of that, I have a few comments to make about superannuation.  As 
the member for Nedlands said, the issue cuts both ways.  It is not a man versus woman issue or vice versa.   

Family law provides for child maintenance and property distribution.  The government now wants to extend the 
legislation to cover superannuation.  This bill will enable the aggrieved de facto partner to get his or her hands, if 
we like, on a portion of the superannuation that has been set up by the other partner.  I do not know why we must 
extend those provisions to allow an aggrieved de factor partner access to not only children and property but also 
superannuation.  I do not know whether we need to go that far.  Can the Attorney General tell me that we need to 
go that far because a major portion of the financial assets must be split to make sure that the children from the 
relationship have their future taken care of?  I am concerned that all those aspects must be encompassed in 
legislation as though they pertain to a marriage.  We are now legislating for not only issues involving children 
and property but also to allow a partner to get his or her hands on the other partner’s superannuation.  

Mr M.J. COWPER:  If old-fashioned is the phrase my friend the member for Roe used, I guess it is becoming 
contagious.  As I get older my views are becoming more conservative.  Members must appreciate my 
background.  Although I am acutely aware that we live in a complex society, sometimes we attempt to legislate 
for every possible permutation and thereby over legislate.  We should perhaps adopt the KISS principle and keep 
things simple.  

I have had first-hand experience with the Family Court.  Families who use the Family Court find it a traumatic 
experience.  I suppose the priority in family law matters is children when there are disputes about custody etc, 
followed down the scale by property and then superannuation.  I share the member for Roe’s view.  Currently, a 
person who wants to access a partner’s superannuation must apply to the Supreme Court.  I suppose this 
legislation will open the way for a partner from a former relationship to access his or her partner’s 
superannuation without impediment.  I am not sure whether that is wise, although I am not advocating for or 
against it.  My view is that we should leave well enough alone when we are unsure where to proceed.  I share the 
view of the commonwealth government that the legislation should apply only to people in heterosexual 
relationships.  As I get older I am becoming more a conservative meat and potatoes sort of a bloke. 

Mr J.A. McGinty:  I’m sure gay people like meat and potatoes too.   

Mr M.J. COWPER:  Is the Attorney General sharing some sort of insight?   

Dr G.G. Jacobs:  It was a figure of speech, I would say. 

Mr M.J. COWPER:  Does the Attorney General have some sort of insight?  I just wanted to make my point.  I 
share the view that in this Parliament we are probably some eight years too late, because there has been an 
erosion of certain values that seems to have occurred at the whim of certain minority groups.  I am conscious that 
we might not be embarking on a politically astute position.  However, we will support this legislation, but not 
without some reticence and not without expressing concern about some aspects of it.  I just want to put that on 
the record. 

Ms S.E. WALKER:  One must look at the attitude of the people going into any partnership that is formed.  Do 
they view it as a partnership, or do they take what they want from the partnership and when things go sour keep 
what is theirs?  It is unfair, and I have seen this.  An example is a young female of 26 years of age who owns a 
home and has a large mortgage, and a male comes to live with her and she says that he will pay rent to help pay 
the mortgage.  They have children and he stays home to look after the children; she accumulates her 
superannuation and in five years they split up.  He has the children, because he has been at home, but she keeps 
the superannuation and the house.  Before 2001 he would have had to go through a tortuous process in the 
Supreme Court.  That is because for a long time many people did not place a value - they still do not - on the 
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love, warmth and companionship that a person at home gives to the partner.  It is of value and it is invaluable.  
Many people see it as a partner having a shot at the other partner who happens to have control of the assets.  That 
has proved to be inequitable.  I guess it depends on one’s attitude to a partnership or even a marriage.  
Personally, I am very supportive of this legislation.  John Howard is supportive of this legislation for 
heterosexual couples.  I would like to restate my support for this legislation.   

Dr G.G. JACOBS:  I would like to speak on a couple of matters.  I will refer firstly to superannuation and then 
to clause 3(2).  It is important that superannuation come into the equation of any breakdown of a de facto 
relationship.  It has been shown that it is important to split the superannuation component.  It is not as though 
there are no legal avenues for that to happen.  It may be said that those avenues are a little more difficult, but 
there are legal avenues for superannuation to be divided if it can be justified on real grounds, such as the welfare 
of any children involved in the relationship.  I draw attention to clause 3(2), which states -  

For the purposes of this Act, a de facto relationship exists even if a de facto partner is legally married to 
someone else or is in another de facto relationship. 

I will endeavour to show that that is cruel and unfair on someone who was previously legally married.  I will 
provide a hypothetical situation.  After being elected to Parliament, I would make regular trips to Perth while my 
wife and family would continue to live in Esperance.  After two years as a member of Parliament, I begin a de 
facto relationship in Perth.   

Mr J.A. McGinty:  Are you confessing to something?   

Dr G.G. JACOBS:  I am not confessing to anything, and that is backed up by the fact that my dear wife is in the 
public gallery.  I have used myself in this hypothetical situation because I did not want to refer to another 
member and cause him or her any embarrassment.   

The de facto relationship to which I have referred in the hypothetical example breaks up.  I think my wife very 
much understands the situation that I am trying to portray.  I suggest to the Attorney General and other members 
in the chamber that when my ex de facto partner makes a claim on my superannuation, her claim is legally above 
any claim made by my wife because clause 3(2) reads -  

. . . a de facto relationship exists even if a de facto partner is legally married to someone else or is in 
another de facto relationship. 

That suggests very strongly that the de facto partner to whom I referred has legal call over my wife - to whom I 
am legally married - in a superannuation claim.  I do not believe that that is fair.  That should not be the law 
because it will encourage the possibility of someone coming along in between.  The law may say that the legal 
marriage has fallen apart.  However, it is unfair for a come-lately de facto partner to take precedence over my 
legal wife, which would be the case in the hypothetical situation to which I referred.  

Mr J.A. McGINTY:  I feel compelled to rise.  Interestingly, from where I am sitting the member for Nedlands 
is on my right and the member for Roe is on my left.  Either I should turn around or they should swap seats in 
the course of this debate.  

Ms S.E. Walker:  There is no need to insult me.   

Mr J.A. McGINTY:  I will actually do the member for Nedlands’ political career some damage by saying that I 
completely agree with the point of view she put before the house.  The federal, state and territory governments 
agree that this is an appropriate thing to do and that this is the appropriate wording.  Perhaps to give a more 
commonplace example of somebody who remains married, a significant number of people in Australia do not 
believe in divorce.  When those people separate from their spouses, they remain married.  I am sure that through 
his electorate office the member for Roe has dealt with situations - I know I certainly have - in which people 
have not seen their husbands or wives for decades.  If that is the case, an issue arises.  In every sense other than 
legally, such a marriage is at an end and the person will often form a new relationship.  However, he or she 
cannot get married because that would be bigamy.  What entitlements should a de facto spouse have in those 
circumstances?  That is an everyday occurrence and gross inequities arise in those circumstances.  This is not a 
new concept in Western Australian law.  Clause 3(2), which I read out a moment ago, provides that it does not 
matter whether either of the persons is legally married to someone else or is in another de facto relationship.  
This provision will simply provide the power under the law to provide equity in the case of a relationship that 
has broken down.  If a young couple in their mid-20s who have been married for two years realise that it is not 
working out and separate, they are able to go to the Family Court to have their property and superannuation split, 
because they have a marriage certificate in their hands.  However, a couple who have been living in a de facto 
relationship for 20, 30 or 40 years are not able to have their superannuation split.  That is anomalous.   

Dr G.G. Jacobs:  You want to eat your cake and have it too.  If a marriage is finished, surely they should get it 
annulled and move on. 
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Mr J.A. McGINTY:  Sure, but what about people who do not believe in divorce?   

Dr G.G. Jacobs:  What the Attorney General does not want is a situation in which people are in a legal no-
man’s-land. 

Mr J.A. McGINTY:  Yes.  All we are saying is that there are people who either have not bothered to get 
divorced or do not believe in the concept of divorce, and who have moved into another relationship, often of 
very long standing.  If that relationship comes to an end, either by death or a parting of the ways, people in such 
a relationship should not be denied access to a tribunal to determine on equity grounds what is a fair distribution 
of their property.  We have done that for all property except superannuation.  At the moment superannuation can 
be taken into account.  However, it cannot be split by order of the court, because that applies only to a person 
who is married.  We are saying that it should apply also to a person who is in a significant de facto relationship.  
It should not matter whether the person is still legally tied to someone else via a marriage certificate if in reality 
that marriage is dead.   

Ms S.E. WALKER:  During the debate in the New South Wales Parliament on the Commonwealth Powers (De 
Facto Relationships) Bill, Mr Newell, the member for Tweed and parliamentary secretary, who was speaking on 
behalf of Mr Debus, said -  

Under the present regime, de facto couples in different States may have their property treated 
differently for no good reason.   

Why should a couple who have been living together for 20 years in a de facto relationship need to go to the 
Supreme Court?  Why should they not be able to access a federal court?  I think a lot of this stems from the fact 
that the federal court that deals with these matters is still called the Family Court.  I suggest that when the 
Attorney General goes to the next Standing Committee of Attorneys General, he suggest changing the name of 
that court.  It is just a federal court that has developed skills in the apportionment of the property that people 
have built up in their relationships.  People in one type of relationship should not be treated differently from 
people in another type of relationship.  We are dealing with property that they own jointly.  This particular 
federal court has developed a set of skills and precedents.  It makes it easy for these people to settle their issues.  
I agree with the statement that people are having their property treated differently for no good reason.  I am on 
the side of John Howard here.  He is prepared to enact commonwealth legislation to allow people in de facto 
relationships to access a federal court to split their superannuation.  It works both ways.  When there is a 
partnership, the people are in it for everything or they are not.  If they are not in it for everything, they should say 
so at the beginning.  However, I can tell the house that a lot of people would not say that.  A lot of people who 
enter a relationship also would not say, “Look, excuse me, before we enter into this relationship, don’t think 
you’ll get any of my super if we split up.  If you contribute anything to my house, don’t think you’ll get any of it 
if we split up.”  They will not say that.  If people have a lot of assets, they can now enter into pre-nuptial 
agreements.  I think they are a good thing, particularly for older people who have been through the mill and have 
assets.  If they want to do that, that is fine; it is all settled.   

I suggest that a lot of the emotion would be taken out of this area if the court were not called the Family Court 
any more; it could be regarded simply as a federal court that has skills.  It is like going to the State 
Administrative Tribunal to deal with other issues; that is, it just has a jurisdiction from the Supreme Court to deal 
with certain matters.  I believe such a change to the Family Court would make a difference. 

I also note that Mr Newell said - 

The Commonwealth’s view is that the national interest would be best served by all States making 
suitable references and that referring States should enact their reference legislation in substantially 
identical form.  This is the best way to ensure that the resultant scheme for the property of de facto 
couples established by Commonwealth legislation will not be vulnerable to challenge on constitutional 
grounds, and that the scheme operates in a uniform manner across different States. 

He went on to say - 

The referral of power would be of obvious benefit to the very many de facto couples in New South 
Wales, especially those with children. 

Why are these things made difficult?  Why?  I cannot understand it. 

Mr J.A. McGinty:  I am not making it difficult. 

Ms S.E. WALKER:  I know the Attorney General is not.  It is a conceptual thing.  As I said, I think it has 
something to do with the name “Family Court”.  It offends people.  I can understand that.  It offends some 
people who feel that they have been married for a long time and that they should be treated differently. 
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Dr S.C. Thomas:  It is not the only bit of the Family Court that offends people, but that’s a very big debate for 
some other time.   

Ms S.E. WALKER:  The member can stand and have his say.  Mr Newell went on to say - 

. . . heterosexual de facto couples . . . will be able to use federal courts to resolve issues relating to both 
children and property upon the breakdown of a relationship. . . . The referral will also provide added 
financial security for the many non-working and lower-income partners in de facto relationships.  The 
majority of such partners are women.  As the Australian Institute of Family Studies report 
Superannuation and divorce in Australia points out, entitlements to the wealth represented by 
superannuation funds is unevenly distributed between the sexes. . . .  

In the face of the increasing reliance on superannuation as a form of wealth, allowing superannuation 
interests to be divided on the breakdown of a relationship will help ensure that the future interest of all 
parties is taken into account on the breakdown of a relationship.  

Dr G.G. JACOBS:  I refer to the call on superannuation of a partner in a de facto relationship over that of a 
legally married partner.  The Attorney General has suggested that the de facto relationship must be shown to be a 
significant enough de facto relationship.  We are getting into the nuances of grey water; it is not black or white.  
Irrespective of the list that the Attorney General read out, it is very much a circular argument to define this 
matter.  The issue now is that if, hypothetically, the de facto relationship that I had while still being legally 
married to my wife was a significant enough de facto relationship, the aggrieved partner of that later de facto 
relationship would have a call on my superannuation.  I have problems with that.  If my hypothetical relationship 
went on for 20 years instead of two years, one could say that it was unfair to my legal partner, whom I married 
20 years previously, to believe that she had some call on my superannuation 20 years down the track.  Surely the 
legally married partnership that I entered into 20 years ago should be annulled so that I could move on.  
Hypothetically, if I continued to be married but was in a de facto relationship and had moved on, I could not 
remarry because, as the Attorney General said, that would be bigamy.  The Attorney General is encouraging a 
bigamist situation.  In my hypothetical situation, I would have moved on but at the same time I would not have 
moved on.  I would not have moved on legally because I had not had my marriage annulled and I could not move 
on by remarrying because, if I remarried, I would be a bigamist. 

Mr J.A. McGinty:  If you think about that, we are discouraging it because it imposes a burden on somebody 
who has those relationships, whereas at the moment there are no burdens. 

Dr G.G. JACOBS:  The problem is that the Attorney General is suggesting we have a definition of what is a 
significant de facto relationship by trying to define a relationship that is unlawful.  That is the difficult situation 
that exists.  What is the intent?  Is it fair?  It is giving more surety and security to a later de facto relationship that 
is unlawful over and above the previous relationship, which was a legal marriage.  Preference in law is given to 
de facto couples that they otherwise do not have.  I will oppose this clause. 

Clause put and passed. 

Clause 4:  References - 
Dr G.G. JACOBS:  I see the Attorney General smiling at me as though I have - 

Mr J.A. McGinty:  I wonder whether you are always this verbose in the presence of your wife, that is all. 

Dr G.G. JACOBS:  He is looking at me as though I am some sort of a geek or freak.  I feel as though - 

Mr C.J. Barnett:  It is the only chance the member gets to talk without a reply.  We have to endure what she 
should be enduring! 

Dr G.G. JACOBS:  I am being made to feel as though I am out of order like a shag on a rock and as though 
there is something way out in what I am saying.  Not many other people are saying it, but I will say it because I 
believe it is worth saying.  Many people in Western Australia would like me to say this because, although it is 
not politically correct, it is worth saying.  The member for Nedlands previously referred to issues about 
heterosexual relationships.  I am sure that John Howard - I certainly do - draws the line at homosexual 
relationships if one likes, or de facto relationships between persons of the same sex, as stipulated in clause 
4(1)(b). 

Mr J.A. McGinty:  Tell me why gays should not have the same rights as heterosexuals to divide their property. 

Dr G.G. JACOBS:  I believe that this legislation is probably a way of legitimising same-sex relationships, and I 
do not believe that we should legitimise same-sex relationships.  This Attorney General would be the first to 
agree that we have not legalised same-sex marriages.  The government has tried, by stealth, in paragraph (b) of 
clause 4(1) to legitimise same-sex de facto relationships.   
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I draw the government’s attention to the fact that we do not recognise same-sex marriages; however, this bill 
legitimises same-sex de facto relationships by providing people in such relationships with the ability to split 
assets and superannuation, when same-sex marriages are not legal.  I go on record to suggest that this goes too 
far.   

Clause put and passed.  

Clause 5 put and passed.   

Title put and passed. 
Third Reading 

Bill read a third time, on motion by Mr J.A. McGinty (Attorney General), and transmitted to the Council. 
 


